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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2003AP1086
(L.C. No. 00 CV 3042)

STATE OF W SCONSI N ) I N SUPREME COURT

CGCene L. Astad, Individually and on
Behalf of Al OQhers Simlarly Situated,

Pl aintiff-Appel | ant, FI LED
V. JUL 13, 2005
M crosoft Corporation, a foreign cornelia G dark
corporation, and Does 1 through 100, derk of Supreme Court

i ncl usi ve,

Def endant s- Respondent s.

APPEAL from an order of the Circuit Court for MIwaukee

County, Jeffrey Kreners, Judge. Reversed and cause renmanded.

11 DAVID T. PROSSER, J. Gene L. Astad (dstad), suing
individually and as class representative of all others simlarly
situated, appeals from a final order of the Circuit Court for
M | waukee County granting Mcrosoft Corporation's (Mcrosoft)
nmotion for summary judgnment and dismissing Ostad' s action
al | egi ng t hat M crosof t enpl oys nmonopolistic practices

prohibited by Ws. Stat. § 133.03 (2001-02).' The circuit court

L All subsequent references to the Wsconsin Statutes are to
t he 2001-02 edition unless otherw se indicat ed.
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dism ssed O stad' s conplaint because it found that Chapter 133
of the Wsconsin Statutes applies only to intrastate comrerce
W reverse the circuit court's order because we conclude that
Wsconsin's antitrust statutes may reach interstate commerce if
(1) actionable conduct, such as the formation of a conbination
or conspiracy, occurred within this state, even if its effects
are felt primarily outside Wsconsin; or (2) the conduct
conplained of "substantially affects” the people of Wsconsin
and has inpacts in this state, even if the illegal activity
resulting in those inpacts occurred predom nantly or exclusively
outside this state.
| . FACTS AND PROCEDURAL POSTURE

12 Ostad,? seeking to represent a class of Wsconsin
consuners,® alleges that Mcrosoft controls a "domi nant and
persistent share" of the market for Intel-conpatible* personal

conputer operating systens. In 1985 Mcrosoft introduced its

2 There is a question whether QOstad is a proper class

representative. At oral argunent, O stad' s counsel asserted
that if this court reversed the circuit court's order, he would
substitute a new class representative. Because the circuit
court ultimately dismssed Odstad's conplaint, it never
addressed the issue of whether to certify the class. W need

not reach the issue for the purposes of determning this appeal.

3 Ostad asserts that the class consists of "all persons or
entities in the State of Wsconsin who purchased for purposes
other than re-sale or distribution during the last six years

M crosoft |icensed Intel conpatible PC operating systens.” The
cl ass does not include governnent entities. 1d.
“"Intel” is a brand of mcroprocessor comonly used in

personal conputers.



No. 2003AP1086

"W ndows" operating system In the following years, Mcrosoft
rel eased newer—and i ncreasingly dom nant—versions of Wndows.
Ostad alleges that Mcrosoft's Wndows narket share has "at
ti mes exceeded ninety-five percent.”

13 Ostad clainms that Mcrosoft's dom nant market share
acts as a barrier to entry for woul d-be conpetitors. He alleges

that Mcrosoft has created a continuously increasing feedback

|l oop: that is, because "everyone" uses Wndows, all new
consuners nust also buy Wndows. In dstad's view, this
feedback |oop has becone a vicious cycle for consuners. He

clains that M crosoft has engaged in various fornms of
anticonpetitive conduct to maintain its nonopoly, including
actively discouraging conpetitors from "encroaching upon its
operating system nonopoly."

14 In 2000 a United States District Court in the District

of Colunbia accepted nost of these argunents. United States v.

M crosoft Corp., 97 F. Supp. 2d 59 (D.D.C. 2000) (final

judgnent); United States v. Mcrosoft Corp., 87 F. Supp. 2d 30

(D.D.C. 2000) (conclusions of law); United States v. M crosoft

Corp., 84 F. Supp. 2d 9 (D.D.C. 1999) (findings of fact).
O stad directs our attention to the District Court's findings
for "the details of Mcrosoft's and its co-conspirators'
conduct . "

15 In its "conclusions of law," the D strict Court found
that Mcrosoft's conduct violated the federal Sherman Act
"sufficient to neet analogous elenents of causes of action
arising under the laws of each plaintiff state,” one of which

3
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was W sconsi n. M crosoft, 87 F. Supp. 2d at 54. M crosoft
argued that "a plaintiff cannot succeed in an antitrust claim
under the laws of . . . Wsconsin wthout proving an elenent

that is not required under the Sherman Act, nanely, intrastate

inmpact." Id. at 55. The court rejected Mcrosoft's argunent,
concluding that even if a state like Wsconsin had such a
requi renent, "that elenment is manifestly proven by the facts
presented here." Id. The court was "conpel[led]" to the
conclusion that "M crosoft's anticonpetitive conduct has
substantially hanpered conpetition” in Wsconsin. Id.
Accordi ngly, t he court f ound t hat M crosoft vi ol at ed

Ws. Stat. § 133.03. 1d. at 56.

16 M crosoft appealed, and the United States Court of
Appeals for the D.C. Circuit affirmed that part of the District
Court's decision holding that Mcrosoft commtted nonopoly

vi ol ati ons. United States v. Mcrosoft Corp., 253 F.3d 34, 51

(D.C. Gr. 2001). The court of appeals remanded the case for
further findings on other issues. See id. at 95.

17 Ostad alleges that as a result of Mcrosoft's
anticonpetitive conduct, W sconsin consuners have pai d
artificially high prices for Mcrosoft products over the past
Si X years. He argued to the circuit court that Mcrosoft's
conduct violated Ws. Stat. 8§ 100.18 (prohibiting unfair trade
practices) and Ws. Stat. 8§ 133.03 (prohibiting unl awf ul
contracts and conspiracies).

18 M crosoft denied these allegations and noved for

summary | udgnent. M crosoft noted that it is a foreign
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corporation, not organized under the laws of Wsconsin, and its
principal place of business is not in Wsconsin. It is
undi sputed that nost of the conduct conplained of occurred
outside Wsconsin and affected interstate commerce. M crosoft
argued that Wsconsin courts have consistently held that
Wsconsin's antitrust l|aw, Chapter 133, does not apply to
conduct that primarily affects interstate commerce. M crosoft
al so argued that A stad failed to state a claim actionabl e under
Ws. Stat. § 100.18.

19 The M I waukee County Circuit Court, Jeffrey Kreners,

Judge, granted Mcrosoft's nmotion and dismssed Odstad' s

conpl ai nt. In an oral ruling, Judge Kreners held that
plaintiffs like dstad could not recover under Chapter 133
because it does not extend to interstate commerce. Judge

Kreners relied on a line of cases beginning with Pulp Wod Co.

v. Geen Bay Paper & Fiber Co., 157 Ws. 604, 147 N W 1058

(1914).

10 O stad appealed,® and the court of appeals certified
the following issue to this court: "Does Wsconsin's antitrust
act, Ws. Stat. 8§ 133.03, apply to interstate commerce affecting
W sconsin commerce?" W accepted the certification.

11 In this appeal we are not concerned with the truth or

merit of dstad' s allegations. The <circuit court did not

® Ostad decided not to pursue the circuit court's dism ssal
of his claimunder Ws. Stat. § 100.18, because he did not brief
that issue to this court. Accordingly, we address only the
issue certified by the court of appeals.
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address the substance of the claim that Mcrosoft violated
Chapter 133. The ~circuit court concluded that controlling
precedent did not allow it to consider whether Chapter 133 had
been viol ated because, as a threshold matter, the statute could
not apply to the interstate conduct at issue. Accordingly, we
must decide whether the Wsconsin statute reaches interstate
Conmer ce.

12 W review the circuit court's grant of sunmary

j udgnent independently, applying the sane nethodology as the

circuit court. Smaxwel |l v. Bayard, 2004 W 101, Y12, 274
Ws. 2d 278, 682 N W2d 923. Summary judgnent "shall be
render ed if t he pl eadi ngs, deposi tions, answer s to

interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgment as a matter of law" Ws. Stat. § 802.08(2). e
evaluate the facts in the light nost favorable to the nonnoving
party, O stad, and draw all reasonable inferences fromthe facts

in his favor. Garcia v. NMazda Mdtor of Anerica, 2004 W 93, 94

n.3, 273 Ws. 2d 612, 682 N W2d 365. |f, as here, the salient
facts are undi sputed, our task is sinply to apply the law to the
undi sputed facts.
1. DI SCUSSI ON
113 We note at the outset that Mcrosoft concedes that a
state may regulate interstate commerce in sone circunstances

This point is well settled. See, e.g., California v. ARC

Anmerica Corp., 490 U S. 93, 101-02 (1989) (state laws may reach

6
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interstate comerce in indirect purchaser action); David Lanb,

Avoi ding I npotence: Rethinking the Standards for Applying State

Antitrust Laws to Interstate Comrerce, 54 Vand. L. Rev. 1705,

1721 (2001) ("[Most recent decisions have wupheld state
antitrust regul ations despite their incidental I npact on

interstate commerce"); Herbert Hovenkanp, State Antitrust in the

Federal Schene, 58 Ind. L.J. 375, 386-87 (1983) ("applications

of state antitrust laws to situations 'in or affecting
interstate commerce have rarely been condemmed and nearly all
cases that did condemm such applications were decided before
1935, when judges had a nuch nore restrictive view of the power
of the states to regulate in interstate commerce").

114 "[T]he nost inportant point is that when a practice
has sufficient effects within the state, that state has the
power to apply its antitrust law. . . a state antitrust |aw of
general application can virtually always be applied to a
practice havi ng sufficient effects W thin t he state."

Hovenkanp, Antitrust Law, 92403a (2d ed. 2000). State law is

precluded fromregulating interstate comerce only if it "unduly

burden[s]" interstate commerce. Von Kal i nowski, Antitrust Laws

& Trade Regul ation 8 100.03 (2d ed. 2004).

15 Wile conceding that Wsconsin may enact a statute
reaching interstate comerce, M crosoft contends that our
| egi slature has not done so. W turn to Wsconsin's antitrust
act, Ws. Stat. 8§ 133.03, to determne whether Mcrosoft is

correct.
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A Statutory Anal ysis
116 At issue is Ws. Stat. 8§ 133.03, which provides:

133. 03 Unl awful contracts; conspiracies. (1)
Every contract, conmbination in the form of trust or
otherwi se, or conspiracy, in restraint of trade or
cormerce is illegal. Every person who nmakes any

contract or engages in any conbination or conspiracy
in restraint of trade or comerce may be fined not
nore than $100,000 if a corporation, or, if any other
person, may be fined not nore than $50,000 or
inprisoned for not nore than 7 years and 6 nonths or
bot h.

(2) Every person who nonopolizes, or attenpts to
nmonopol i ze, or conbines or conspires with any other
person or persons to nonopolize any part of trade or
conmerce nmay be fined not nore than $100,000 if a
corporation, or, if any other person, may be fined not
nore than $50,000 or inprisoned for not nore than 7
years and 6 nont hs or both.

Ws. Stat. § 133.03.°
17 This court reviews de novo the circuit court's

construction of the statute. State v. Lonbard, 2004 W 95, 1917,

273 Ws. 2d 538, 684 N.W2d 103.
18 Statutory interpretation begins wth the |anguage of
the statute. If the neaning of the statute is plain, we

ordinarily stop the inquiry. Kalal v. Crcuit Court for Dane

County, 2004 W 58, 4945, 271 Ws. 2d 633, 681 N W2d 110. Ve
assign the words in the statute their comon, ordinary, and
accepted meaning. Id. W also consider the context and

structure of the statute. Id., 946. W interpret statutes to

® The legislature revised this statute effective February 1,
2003, to alter its penalty provisions. The revision is not
material to this appeal and we will not address it further. See
2001 Ws. Act 1009.
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avoi d absurd or unreasonable results and to give effect to every
word in the text. |d.

19 dstad argues that the plain |language of the statute
shows that it applies to interstate comerce because of the
absence of any |anguage expressly limting the scope of the
statute. On its face, the statute refers to "every contract,"”
"any contract," and "every person' wthout restricting its
purview to Wsconsin contracts or persons in Wsconsin.
Ws. Stat. § 133.03.

20 A stad also directs our attention to the context of
the statute, nanely, the expression of legislative intent in

Ws. Stat. § 133.01:

The intent of this chapter is to safeguard the
public against the <creation or perpetuation of
nmonopolies and to foster and encourage conpetition by
prohi bi ting unf air and di scrim natory busi ness

practices which destroy or hanper conpetition. It is
the intent of the legislature that this chapter be
interpreted in a manner which gives the nost |iberal
construction to achieve the aim of conpetition. It is

the intent of the legislature to nmake conpetition the
fundanental econom c policy of this state and, to that
end, state regulatory agencies shall regard the public
interest as requiring the preservation and pronotion
of the maxinmum | evel of conpetition in any regul ated
industry consistent with the other public interest
goal s established by the |egislature.

Ws. Stat. § 133.01

21 Mcrosoft does not address the broad |anguage of
Ws. Stat. § 133.083. Instead it relies on several cases that,
it clainms, interpret the statute's plain |anguage to apply only

to purely intrastate conduct. M crosoft then quotes Zi mmerman
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v. Wsconsin Electric Power Co., 38 Ws. 2d 626, 633-34, 157

N. W2d 648 (1968), to the effect that:

It has often been said that once a construction has
been given to a statute, the construction becones part
of the statute; and it is within the province of the
| egi sl ature alone to change the | aw.

.o Were a | aw passed by the |egislature has
been construed by the courts, |egislative acqui escence
in or refusal to pass a neasure that would defeat the
courts' construction is not an equivocal act. The
| egislature is presuned to know that in absence of its
changing the law, the construction put upon it by the
courts will renmain unchanged.

M crosoft asserts that the judicial gloss this court has placed

on the |anguage of Ws. Stat. 8§ 133.03 unanbi guously shows that

the statute can be applied only to purely intrastate comerce.
22 The evidence to support Mcrosoft's argunment begins

with Pul p Wod. This was also the case principally relied upon

by the circuit court. In Pulp Wod, the court evaluated an
allegedly illegal contract made in Wsconsin involving a wood
supply from Wsconsin, Mnnesota, M chigan, and Canada. Pul p

Wod, 157 Ws. at 615. The court stated: "The contract we think
involved interstate commerce, and if so the federal statute is
applicable and the case will be treated on that basis.”" 1d. at
615. However, the court noted that it observed "little
difference" whether the state or federal statute or Dboth
appl i ed. Id. at 616. It added that the state statute "is a

copy of the federal statute, except that it applies to attenpts

10
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to nonopolize trade and conmmerce within the state . . . ." Id.
at 625.7

123 Mbst of our cases since Pulp Wod have followed its
bright line division between interstate comerce (governed by
the federal statute) and intrastate commerce (governed by

Chapter 133) without further analysis. See, e.g., Pulp Wod Co.

v. Geen Bay Paper & Fiber Co., 168 Ws. 400, 404-05, 170 N W

230 (1919) (Pulp Wod I1) ("[T]he contract in question involved

interstate comerce, and hence the federal statute is the
statute to be applied to the case, although little, if any,
difference is to be observed in the result in the present case
whether the state or the federal statutes, or both, apply");
State v. Lewis & Leidersdorf Co., 201 Ws. 543, 549, 230 N W

692 (1930) ("sec. 133.01 [has] application to intrastate as

di stinguished from interstate transactions"); Reese v. Assoc.

Hosp. Serv., Inc., 45 Ws. 2d 526, 532, 173 N.W2d 661 (1970)

("Sec. 133.01 . . . has been held by this court to be a
reenactnent of the first two sections of the federal Shernman
Antitrust Act, with application to intrastate as distinguished

from interstate transactions"); John Mhr & Sons, Inc. .

"In its decision, the court did not declare the contract
voi d. It remanded the case to the circuit court for Brown
County. Pulp Wod Co. v. Geen Bay Paper & Fiber Co., 157
Ws. 604, 625, 147 N.W 1058 (1914). The case was tried to the
court, which dismssed the conplaint on the ground that the
contract was void "because [the contract was] contrary to both
the federal and state anti-trust statutes."” Pulp Wood Co. .
Green Bay Paper & Fiber Co., 168 Ws. 400, 402, 170 N W 230
(1919).

11
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Jahnke, 55 Ws. 2d 402, 410, 198 N.W2d 363 (1972) (sane); G ans
v. Boss, 97 Ws. 2d 332, 346, 294 N WwW2d 473 (1980) (sane);
Conl ey Publ'g Group v. Journal Communications, 2003 W 119, 116,

265 Ws. 2d 128, 665 N.W2d 879 ("the scope of Chapter 133 is
limted to intrastate transactions"). M crosoft enphasizes the

inportance of Guans and Conley Publishing because both were

deci ded after a 1980 revision of Chapter 133.
24 There are two notable exceptions to this line of

cases. In State v. Allied Chemcal & Dye Corp., 9 Ws. 2d 290,

101 N.wW2d 133 (1960), the court evaluated the circuit court's
grant of summary judgnment to three defendant corporations. The
court reversed, concluding that even though the acts at issue
involved interstate commerce and none of the defendants owned

operated, or maintained "any manufacturing plant, sales or other
of fice, warehouse, or stock of calcium chloride in the state of
Wsconsin," Chapter 133 could apply. 1d. at 292, 296. Wthout

el aboration, the court held:

1. There is no language in the federal
enactnents that pre-enpts the field of regulation and
enf or cenent in the federal gover nment or t hat

precl udes t he states from enacting effective
| egi sl ation dealing with such unlawful practices.

2. There is no conflict between the federal and
state statutes.

3. The Wsconsin statutes make no attenpt to
regul ate or burden interstate comerce.

Id. at 295.

25 The Allied Chenical court also concluded that "The

public interest and welfare of the people of Wsconsin are

12
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substantially affected if prices of a product are fixed or
supplies thereof are restricted as the result of an illegal
conbi nation or conspiracy. The people of Wsconsin are entitled
to the advantages that flow from free conpetition . . . ." |d.

The briefs in Allied Chemcal permt no doubt that our court was

chall enged by the Departnent of Justice to apply Wsconsin's

antitrust statute to interstate commerce, and it did.8

8 In its brief, the State argued that even though the
respondent corporations were "undoubtedly engaged in interstate
comerce, they are subject to prosecution for violating the
applicable Wsconsin Statutes by conspiring to fix and contro
the prices at which other defendants” in MIwaukee sold cal cium
chloride to MIwaukee County. The State quoted Leader Theatre
Corp. v. Randforce Amusenent Corp., 58 N Y.S. 2d 304, 307 (1945):
"I't is now well established that states, under their police
powers, can enact and inplenent legislation which affects
interstate conmerce, when such commerce has significant |oca
consequences."” The State summed up: "Wile there is no denying
that the respondents are engaged in interstate commerce and that
all of the calcium chloride sold in Wsconsin is shipped in
interstate comerce, significant and necessary parts of this
conspiracy are alleged to have been carried out in [Wsconsin],
concern this state and are wthin the jurisdiction of our
courts. "

The three chem cal conpanies answered: "After the cal cium
chloride |eaves the producing point no enployee or agent of the
respondent handles or has any contact wth it." The
corporations continued: "A corporation engaged in interstate
commerce may, of course, be subject to state antitrust laws for
vi ol ati ons which occur in connection with transactions which are
wholly intrastate.” (Enphasis added.)

The focused argunent by the parties in State v. Allied
Chemcal & Dye Corp., 9 Ws. 2d 290, 101 N.wW2d 133 (1960), put
the court's decision in context.

13
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26 In State v. M| waukee Braves, Inc., 31 Ws. 2d 699,

144 N.W2d 1 (1966), the court addressed the departure from

Wsconsin of the MIwaukee Braves baseball club. The State
charged that maj or | eague basebal | unlawful ly practiced
monopol i stic conduct in violation of Chapter 133. |d. at 702

Despite the interstate nature of nmjor |eague baseball, the

court appeared willing to apply Wsconsin's antitrust statute
noti ng:

[ Maj or League Baseball] termnated very substanti al
busi ness activity in Wsconsin. . . . On their face,
these facts support a conclusion that there is a
conbination or conspiracy in restraint of trade and

commerce, declared illegal by the first sentence of
sec. 133.01, Stats., as well as a conbination to
nmonopol i ze trade, wunder the third sentence of the
section.

The state may, ordinarily, protect the interests
of its people by enforcing its antitrust act against
persons doing business in interstate commerce .
(citing Allied Chemical, 9 Ws. 2d at 295.

ld. at 713-14, 721.°

® In his dissenting opinion, Justice Nathan Heffernan wrote:

It is well settled that a state may exercise its
police powers through such devices as the antitrust
| aws even though an incidental benefit may be to |ocal
comerce, providing that the law or its operation do

not di scrimnate against interstate comrerce or
disrupt its required uniformty. There is no
intimation . . . that the Wsconsin antitrust |laws are
applied in a discrimnatory nanner. It is equally

clear that state antitrust I|aws can be enforced
concurrently wth, or in the absence of, federal
regul ati on.

14
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127 The M| waukee Braves court declined to enforce Chapter

133 in part because of mmjor |eague baseball's well-settled
exception from the antitrust laws. Id. at 725. But all seven
menbers of the court asserted that Chapter 133 could be applied
to interstate commerce.

128 Taking this authority into account, we conclude that
Chapter 133 has been interpreted inconsistently. W sconsin
Stat. § 133.03 is anbiguous, in that reasonably well-inforned
observers have interpreted it in tw different senses. The
| anguage itself provides no express limt to the statute's
scope, but this court ascribed a limt to the statute as

recently as 20083. Conley Publ'g, 265 Ws. 2d 128, ¢{1l6. To

resolve this anbiguity, we turn to both intrinsic and extrinsic
sources, including legislative history, to determne the intent
of the legislature. Kalal, 271 Ws. 2d 633, 1143, 50.
B. Legi slative H story

129 The late nineteenth century saw the birth and growh
of the wearliest antitrust laws, a genesis that took place
agai nst a backdrop dom nated by principles of dual federalism
dating back to the Founding Era. C. James May, Antitrust

Practice and Procedure in the Fornmative Era: The Constitutiona

and Conceptual Reach of State Antitrust Law, 1880-1918, 135 U.

Pa. L. Rev. 495, 497-99, 518 (1987). The Wsconsin Legislature

enacted Wsconsin's antitrust act in 1893. See ch. 219, Laws of

State v. MIlwaukee Braves, Inc., 31 Ws. 2d 699, 739, 144
NW2d 1 (1966) (Hef f er nan, Hal | ows, and Beil fuss, JJ.,
di ssenting) (internal citations omtted).

15
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1893. It did not act in a vacuum It was influenced by the
constrai ni ng boundari es of f eder al commer ce cl ause
jurisprudence.

130 Article 1, Section 8, <clause 3 of the federa
constitution gives Congress the power "to regulate comrerce wth
foreign nations, and anong the several states, and wth the
Indian tribes." UuS Const., art. I 8§88 cl.S3. The Suprene
Court's early cases made clear that this "comerce clause" also
has a negative or "dormant" formrestricting the states' ability

to regulate interstate commerce. Quill Corp. v. North Dakota

504 U.S. 298, 309 (1992) (citing G bbons v. Ogden, 22 U.S. 1,

231-232, 239 (1824) (Johnson, J., concurring) ("It would be in
vain to deny the possibility of a clashing and collision between
the nmeasures of the two governnents. . . . [When [a collision]
does arise, the question nmust be decided how far the powers of
Congress are adequate to put it down.")).

131 Chief Justice Marshall shaped early conceptions of the
role of the national governnent. "If any one proposition could
command the universal assent of mankind we m ght expect it would
be this—that the government of the Union, though limted in its

powers, is suprene within its sphere of action.” M Cul | och v.

Maryl and, 17 U S. 316, 405 (1819). Marshal | believed that the
f eder al government could enploy any neans not expressly
prohibited to it as long as it acted wthin the "sphere of its
specified powers." Id. at 384. In so holding, the Court
inplied that the states, too, are sovereign within their spheres
of i nfluence.
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132 WMarshall's concept of nutually exclusive spheres of
i nfluence dom nated judicial analysis throughout nobst of the
ni neteenth century. "It is unquestionably no easy task
to. . . fix the precise point, in relation to every inportant
article, where the paranmount power of Congress term nates, and

that of the State begins.” Thurl ow v. Mssachusetts, 46 U. S

504, 574 (1847) (Qpinion of Taney, C.J.19.

133 During the latter half of the nineteenth century, the
concept of "spheres of influence" attained nearly inpregnable
status as black letter |aw "The general governnent, and the
States, although both exist within the sane territorial limts,
are separate and distinct sovereignties, acting separately and
i ndependently of each other, within their respective spheres.”

The Collector v. Day, 78 U.S. 113, 124 (1870).

134 Shortly before the passage of the federal Sherman Act,
the Court pronounced that "no state has the right to lay a tax

on interstate commerce in any form" Leloup v. Port of Mdbile,

127 U. S. 640, 648 (1888). The court believed that such a tax
woul d be a "burden" on interstate commerce, regulation of which
"bel ongs solely to congress.” Id. To put it in Marshall's
terms, the Court believed that interstate commerce fell wthin
the "sphere" of federal power, to the total exclusion of state

power. M Culloch, 17 U S. at 384.

2 1'n Thurlow v. Massachusetts, 46 U.S. 504 (1847),
popul arly known as "The License Cases,” the Court did not file a
maj ority opinion; each Justice concurred separately.
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135 Antitrust law was born in this era of nutually
excl usi ve sovereignties. At least 13, and possibly as many as
21, states acted before Congress passed the Sherman Act.

Conpare ARC Anerica, 490 U S. at 101 n.4, with My, supra at

499. Wsconsin was not one of these states.

136 In 1890 Congress passed the Sherman Act. It provided:

(1) Every contract, conmbination in the form of

trust or otherwise, or conspiracy, in restraint of
trade or commerce anobng the several States, or wth
foreign nati ons, IS her eby decl ared to be
illegal.

(2) Every person who shall nmonopol i ze, or

attenpt to nonopolize, or conbine or conspire with any
ot her person or persons, to nonopolize any part of the
trade or comerce anong the several States, or wth
foreign nations, shal | be deened quilty of a
m sdeneanor, and, on conviction thereof, shall be
puni shed by fine not exceeding five thousand doll ars,
or by inprisonnent not exceeding one year, or by both
sai d puni shnments, in the discretion of the court.

(8) That the word "person,” or "persons,"
wherever used in this act shall be deened to include
corporations and associations existing under or
authorized by the laws of either the United States,
the laws of any of the Territories, the laws of any
State, or the laws of any foreign country.

Sherman Antitrust Act, ch. 647 88 1-8, 26 Stat. 209 (1890)
(codified as anended at 15 U.S.C. 88 1-7 (2000)).

137 Although the passage of a federal statute so simlar
to then existing state laws—and so simlar to the state |aws
passed shortly thereafter—+raises the specter of federal
preenption, the legislative history reveals that Congress did

not intend to preenpt state | aws. See Hovenkanp, Antitrust Law
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8§ 240l1a, at 290 (2d ed. 2000). Rather, in accord with the
dom nating theory of the era, Congress intended the federal |aw
to apply only to interstate cases while the state | aws conti nued
to apply to intrastate cases. See id.

138 The federal constitution is clearly "the suprenme |aw
of the land.” U'S. Const. art. VI, cl. 2. Therefore, a federa
law regulating interstate comerce may preenpt a state |law on
the sane topic. Federal preenption may occur through express

preenption or inplied preenption. Gorton v. Am Cyanam d Co.,

194 Ws. 2d 203, 215-16, 533 N W2d 746 (1995). Congress may
expressly preenpt contradi ctory—er even coterm nous—state | aws
in the text of the laws it passes. In that event, the state
laws nmust yield to the federal law. Congress may also inpliedly
preenpt state laws by conpletely occupying a given regulatory
field. 1d. However, if the preenption is only inplied, courts
typically require clear evidence of legislative intent to
preenpt . Id. at 216. In a simlar vein, the United States
Suprenme Court has stated that there is a "strong presunption”
against a finding of preenption. Id. at 219 (citing G pollone
v. Liggett Goup, 505 U S. 504, 523 (1992)).

139 But Congress has neither expressly (in the |anguage of
the Sherman Act) nor inpliedly attenpted to preenpt state
antitrust laws. See ARC Anerica, 490 U S. at 102 (citing Watson

v. Buck, 313 U S. 387, 403 (1941); Puerto Rico v. Shell Co., 302

U S 253, 259-60 (1937)). Before the passage of the Sherman
Act, its sponsor, Senator John Sherman of OChio, stated: "Each
state can and does prevent and control conbinations within the

19



No. 2003AP1086

[imt of the state. This we do not propose to interfere with."

21 Cong. Rec. 2456, 2460. In fact, "Congress has never
expressed the least wllingness to |imt state antitrust by
making federal antitrust 'occupy the field,'" thus preenpting

state | aw. The result is that federal and state policy often
overlap and address precisely the sanme practices, often wth
i nconsistent results.” Hovenkanp, Antitrust Law, 9216 (2d ed.
2000) .

140 We  discuss preenpti on only for the sake of
conpl eteness, as Mcrosoft has not argued that the Sherman Act
preenpts Wsconsin's antitrust |aws.

41 Three years after the passage of the Sherman Act, the
W sconsin Legislature enacted its own antitrust act. See ch.

219, Laws of 1893. The 1893 | aw provi ded:

(1) Every contract or conmbination in the nature
of a trust or conspiracy in restraint of trade or
commerce, is hereby declared illegal.

(2) Every person who shall nonopol i ze, or
attenpt to nonopolize, or conbine, or conspire wth
any other person or persons to nonopolize any part of
the trade or commerce in this state, shall be deened
guilty of violating the provisions of this act, and
upon conviction thereof shall forfeit for each such
violation not less than fifty dollars, nor nore than
t hree thousand dollars .

(8 The word "person" or "persons," wherever
used in this act, shal | be deemed to include
cor porations, part ner shi ps, i ndi vi dual s and

associ ations existing under or authorized by the |aws
of the United States, the laws of any of the
territories, the laws of this or any other state, or
the laws of any foreign country.
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Ch. 219, Laws of 1893 (codified at Ws. Stat. § 1747e (1898))
(enphasi s added).

42 Conparison of the |language and structure of the
Sherman  Act and Wsconsin's antitrust act reveals many
simlarities. The pivotal |anguage in the first two sections is
nearly identical. This has led courts and comentators to refer
to that first incarnation of Wsconsin's antitrust act as the

"Little Sherman Act.” See, e.g., Conley Publ'g, 265

Ws. 2d 128, 118.
143 The dawn of the twentieth century coincided with the
heyday of the federal "trust-busters"” |ed by President Theodore

Roosevel t. See Marc Wnerman, The Oigins of the FTC

Concentrati on, Cooper ati on, Cont r ol and Conpeti tion, 71

Antitrust L.J. 1, 16 (2003);'! see generally Edwin J. Hughes, The

Left Side of Antitrust: \Wat Fairness Means and Wiy It Mtters,

77 Marqg. L. Rev. 265, 292 (1994). The early twentieth century
presidents inplemented policies favoring broad application of
the Sherman Act—and furthered the stratification of the state

and federal antitrust |aws. See generally Hughes, 77 WMarqg. L.

Rev. at 292 (noting that in 1912, Wodrow WIson nade attacks on

trusts one of the centerpieces of his successful presidential

canpai gn) .

1 Roosevelt's predecessor, WIIliam MKinley, had initiated
only three antitrust cases in four years of his presidency;
Roosevelt initiated 45 cases during his eight years in office
Marc W ner nan, The Oigins of the FTC Concentrati on,
Cooperation, Control and Conpetition, 71 Antitrust L.J. 1, 16
(2003) .
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144 By 1914 antitrust regulation was "nbst prom nent as a
political issue." Id. This court's 1914 holding in Pulp Wod
is best understood in light of the dom nant conception of the
time, fathered by OChief Justice Marshall, that the federa
governnment and the various state governnents existed in mutually

excl usive spheres, with no overl ap. See M Culloch, 17 U S. at

405. As the Pulp Wod court expressed it: "The contract we
think involved interstate comerce, and if so the federa
statute is applicable and the case will be treated on that
basis.™ Pulp Wod, 157 Ws. at 615. That determ nation
reflected the outlook of the era, even though the disputed
contract was made in Wsconsin and its effects were felt in
W sconsi n.

145 1In 1921 the Wsconsin Legislature undertook the first
significant revision to the 1893 act. Ch. 458, Laws of 1921
The | egislature chose to "anmend and renunber” the first section

of the statute. |d. The new section stated:

Every contract or conbination in the nature of a
trust or conspiracy in restraint of trade or comerce
is hereby declared illegal. Every conbination
conspi racy, trust, pool , agr eenent or contract
intended to restrain or prevent conpetition in the
supply or price of any article or comodity in general
use in this state, to be produced or sold therein or
constituting a subject of trade or comerce therein,
or . . . in any manner control the price of any such
article or coomodity . . . manufactured, m ned,
produced or sold in this state, or fix any standard or
figure in which its price to the public shall be in

any manner controlled or established, is hereby
declared an illegal restraint of trade. Every person
corporation, copartnership, trustee or association who
shal | . . . honopolize or attenpt to nonopolize any
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part of the trade or comerce in this state shal
forfeit for each offense not |ess than one hundred
dollars nor nore than five thousand dollars. Any such
person . . . shall also be liable to any person
transacting or doing business in this state for all
damages he may sustain by reason of the doing of
anyt hing forbidden by this section.

|d. (enphasis added). The amendnent is notable not because it

made maj or substantive changes to the law, but because of its

nl2

repeated use of the phrase "in this state. The phrase had

appeared once in the 1893 legislation that copied the Shernman

Act . The sentence from the Sherman Act, "Every person who
shall . . . conspire . . . to nonopolize any part of the trade
or conmerce anong the several States,” was changed in the
W sconsin | egi sl ation to read, "Every per son who
shall . . . conspire . . . to nonopolize any part of the trade
or comerce in this state.” Al though, in hindsight, the

| anguage coul d have been interpreted to focus on the place where
the effects of a conspiracy were felt as opposed to the place

where the conspiracy was hatched, this does not appear to have

been the initial interpretation. Consequently, the addition of
three nore "in this state" phrases to the section was not
i nconsequential. It nust be noted, however, that the phrase "in

this state” is linked to the word "sold,” nmeaning that it could
di stingui sh the manufacture or production of an article fromits

sal e.

12 The Legislature also nade minor changes to what is now
Ws. Stat. 8§ 133.03 in 1923, 1945, 1947, 1957, 1969, and 1975.
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146 As the twentieth century unfolded, this court formally
adhered to Pulp Wod. See, e.g., Pulp Wod I, 168 Ws. at 404-

05; Lewis & Leidersdorf Co., 201 Ws. at 549. But the face of

federalism was changi ng. The I|ine between Chief Justice
Marshal l's nutually exclusive spheres of influence began to
blur, as noted by the United States Suprenme Court's decision in

H P. Hood & Sons, Inc. v. DuMond, 336 U S. 525 (1949), in which

the Court recognized "broad power in the State to protect its
i nhabitants against perils to health or safety, fraudulent
traders and highway hazards even by use of neasures which bear
adversely on interstate commerce."” Id. at 531-32 (citations
omtted).

147 By 1978 the erosion of Marshall's "spheres of

i nfl uence" concept was conpl et e. I n Raynond Mot or

Transportation, Inc. v. R ce, 434 US. 429 (1978), the Court

acknowl edged that "state |egislation, designed to serve
legitimate state interests and applied wthout discrimnation
against interstate comerce, does not violate the Comrerce
Cl ause even though it affects commerce.” 1d. at 440.

748 The Rice Court characterized the process of evaluating
a state law wunder the dormant commerce clause as one of
"delicate adjustnent"” and announced a bal ancing test, believing
that "no single conceptual approach identifies all of the
factors that may bear upon a particular case.” |d. at 440-41
The Court framed the inquiry as a balance between the state
regulatory concern and the burden inposed on interstate

commer ce.
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149 The Court elaborated on the test courts should use to
determine whether a state law unduly burdens interstate

comer ce:

[ T]he general rule that enmerges can be phrased as
follows: Wiere the statute regulates evenhandedly to
effectuate a legitimate local public interest, and its

effects on interstate commerce are only incidental, it
will be wupheld unless the burden inposed on such
commerce is clearly excessive in relation to the
putative |local Dbenefits. If a legitimte |ocal
purpose is found, then the question becones one of
degr ee. And the extent of the burden that wll be
tolerated will of course depend on the nature of the

| ocal interest involved, and on whether it could be
pronoted as well with a lesser inpact on interstate
activities.

ld. at 441-42 (quoting Pike v. Bruce Church, Inc., 397 U S 137,

142 (1970) (internal citations omtted).

50 This "delicate" balancing test, expressing the Court's
view of the conmmerce clause in 1978, is dramatically different
from the rigid interpretation of the same clause in the late
ni neteenth century.

51 In 1980 the Wsconsin Legislature repealed and
recreated Chapter 133 of the statutes. Ch. 209, Laws of 1979
As in 1893, it did not act in a vacuum \Wen it recreated this
chapter, the legislature acted in an entirely different era of
commerce clause jurisprudence than at the time of the laws
ori gi nal passage.

152 By 1980 the United States Supreme Court had clearly
abandoned the notion that there mght be a "precise point, in
relation to every inportant article, where the paranount power

of Congress term nates, and that of the State begins.” Thurl ow,
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46 U.S. at 574. That view had been replaced by the Court's new
perception that states could burden interstate comerce unless
the burden was "clearly excessive" in relation to the |ocal
benefits. See Rice, 434 U S. at 441-42.

153 Conversely, the Suprene Court had approved federal

| egi sl ati on under the commerce clause that mght, in an earlier
era, have been considered regulation of intrastate commerce. In
Heart of Atlanta Mtel, Inc. v. United States, 379 U S 241

(1964), the Court's analysis was revealing:

It is said that the operation of the notel here

is of a purely local character. But, assuming this to
be true, "[i]f it is interstate commerce that feels
the pinch, it does not matter how | ocal the operation
whi ch applies the squeeze.” United States v. Wnen's

Sportswear Mrs. Assn., 336 U S. 460, 464 (1949). As
Chief Justice Stone put it in United States v. Darby
[312 U. S. 100, 118 (1941)]:

The power of Congress over interstate
commerce is not confined to the regulation
of commerce anobng the states. It extends to
those activities intrastate which so affect
interstate conmmerce or the exercise of the
power of Congress over it as to nake
regul ation of them appropriate neans to the
attainment of a legitimte end, the exercise
of the granted power of Congress to regul ate
interstate commerce. See [MCulloch] wv.
Maryl and, 4 Wheat. 316, 421.

Thus the power of Congress to pronbte interstate
commerce also includes the power to regulate the |ocal

incidents thereof, including local activities in both
the States of origin and destination, which mght have
a substanti al and har nf ul ef f ect upon t hat
conmer ce.

ld. at 258 (internal citation omtted).
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154 If a state were to confine itself to the regulation of
what remained as purely intrastate comerce after Heart of

Atlanta Motel, it would not be regul ati ng nuch.

55 Against this new backdrop, the legislature recreated
Chapter 133. M crosoft discounts the significance of the 1980
| egislation, arguing that the legislature "did not intend to
alter the long-standing interpretation of the act." After
careful review, however, we think the 1980 action |leaves little
doubt of the legislature's intent to apply the Wsconsin
antitrust statute to interstate commerce.

156 First, 1979 Assenbly Bill 831, which led to 1979 Act
209, was introduced "by request of Attorney General Bronson C
La Follette.” Representative Mary Lou Mnts, the principal
Assenbly author, had introduced a bill to repeal and recreate
Chapter 133 in 1977. See 1977 A B. 685. It proved to be very
controversial and did not pass. Her legislation was revised for
the 1979 session with the help of the Wsconsin Departnent of
Justice, and the new version was given the official inprimatur
of the Attorney Ceneral. In testinony on the 1979 bill,
Representative Miunts said: "I am very pleased to have been
involved with the Justice Department in the Effort to revise
Chapter 133, the Wsconsin Statute on Trusts and Monopolies. W
are indebted to the work of the Attorney Ceneral's office for
the basic revision and to a nunber of attorneys wth anti-trust
experience for their suggestions for significant inprovenents in

our current statutes.” Testinony of Mary Lou Mints dated
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Cctober 8, 1979 (located in Legislative Council Files, Madison,
W sconsin).

157 On Cctober 3, 1979, Attorney General La Follette wote
the chair of +the Assenbly Commerce and Consuner Affairs
Comm ttee, Representative Marjorie (Mdge) Mller. He i ndicated
that Assenbly Bill 831 was a "conprehensive revision of Chapter
133, Wsconsin's antitrust law." He wote that the "revision is
the result of many hours of work by University of Wsconsin Law
School faculty, nenbers of the private bar, l|egislators, and
menbers of the Departnent of Justice." Letter to Representative
Marjorie MIller from Attorney GCeneral Bronson C. La Follette
dated COctober 3, 1979 (located in Legislative Council files,
Madi son, W sconsin).

158 Ni neteen years before Assenbl y Bill 831 was
i ntroduced, the State argued its authority to regqgulate

interstate commerce in the Allied Chem cal case and won. Thr ee

years before Assenbly Bill 831 was introduced, the Wall Street
Journal published a story on state antitrust enforcenent. It
cited Wsconsin Assistant Attorney GCeneral M chael Zaleski to
the effect that in 1975, Wsconsin's antitrust division won 29
convictions against businesses, filed 32 consent decrees, and
recovered alnost $1 mllion. Tinmothy D. Schell hardt, Antitrust

Enforcenment Stepped Up by States: Budgets, Staffs Gow, Wall St.

J., Cct. 4, 1976. Legi slative files show that Zal eski played a
key role in developing Assenbly Bill 831. One year Dbefore
Assenbly Bill 831 was introduced, the Wsconsin Departnent of

Justice argued Raynond Mdtor Transportation, Inc. v. Rice, in
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the United States Suprene Court. The case was argued by Al bert
Harriman, an assistant attorney general who helped wite the

State's brief in Allied Chemcal. As noted above, Rice is one

of the key cases revitalizing state power to regulate interstate
conmmer ce.

159 A few nonths before introduction of Assenbly Bill 831
Attorney GCeneral La Follette spoke at the Antitrust Sem nar of
the National Association of Attorneys GCeneral and stated: "[I]t
is now nore likely that the wath of state antitrust enforcenent
will be felt by violators than that of the federal governnent."
Press Rel ease, State of Wsconsin Departnent of Justice (May 18,
1979) (on file at Wsconsin Legislative Reference Bureau).

160 Because Assenbly Bill 831 was so closely linked to the
W sconsin Departnment of Justice, it nust have reflected the
t hi nki ng of the Wsconsin Departnent of Justice that Chapter 133
reached interstate commerce, for that was the interpretation the
Department consistently gave to the statute after the Alied
Chem cal deci sion

61 Second, one of the nmmjor objectives of the 1980

legislation was to "reverse" the holding in Illinois Brick Co.

v. State of Illinois, 431 US. 720 (1977). In Illinois Brick,

the Suprene Court concluded that indirect purchasers harnmed by

antitrust violations could not recover under federal antitrust

I aw. Assenbly Bill 831 addressed this deficiency in
Ws. Stat. § 133.18, which provides in part: "[Alny person
i njured, directly or indirectly, by reason of anyt hi ng

prohibited by this chapter may sue therefor and shall recover
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threefold the damages sust ai ned by the person
(Enmphasi s added.)
162 In his letter to Representative Marjorie MIller of

Cctober 3, 1979, Attorney General La Follette wote:

An inportant new change would reverse the effect
of the US. Suprene Court's ruling in the Illinois
Brick case on Wsconsin law. The Court, in that case,
ruled that only direct purchasers may recover damages

for illegally price-fixed goods. Thus, indirect
purchasers -- such as state and |ocal governnents
which  purchase nopst of their supplies through
whol esal ers, retailers or other mddlenen -- are left

out in the cold when it comes to recovering for the
illegally inflated prices they and their constituents

nmust pay. As only one exanple of how this adversely
affects Wsconsin and its taxpayers, my office
recently returned nearly a half mllion dollars to

numer ous Wsconsin schools, hospitals, nunicipalities,
and counties from a settlenment of an antitrust case
agai nst manufacturers of contract hardware. Had the
IIlinois Brick decision been in effect in 1973, when
this case was brought, we would not have been able to
recover this noney for Wsconsin taxpayers.

Letter to Representative Marjorie MIller from Attorney GCeneral
Bronson C. La Follette dated OCctober 3, 1979 (located in
Legi sl ative Council files, Mdison, Wsconsin).

163 When the legislature permtted indirect purchasers to
seek recovery for antitrust violations it certainly intended the

statute to reach interstate comerce. This result was di scussed
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and upheld in ARC Anmerica.® The Court's holding in ARC Anerica

reveals that at |east under sone circunstances, state antitrust
statutes are expected to reach interstate comrerce. It would
be conpletely wunrealistic to interpret Ws. Stat. § 133.18 as
being limted to intrastate comer ce.

164 Third, turning directly to the text of t he

| egislation, there is anple evidence of changes in prior |aw

3 91n California v. ARC America Corp., 490 U.S. 93 (1989),
several states alleged violations of both federal and state
antitrust law by an interstate nonopoly of concrete block
producers. Id. at 97. The parties settled the case, but the
federal judge admnistering the settlenent refused to allow
indirect purchasers to have access to the settlenent fund

because he believed that federal |I|aw preenpted the state
antitrust statutes. I1d. at 99. The Suprene Court held that the
state "repealer"” statutes were not preenpted. Id. at 101.

4 Wsconsin's  Departnent of Justice has certainly
interpreted the law as enabling it to reach activities in
interstate—and even international —eonmerce. See  Press
Rel ease, Wsconsin Departnent of Justice, Doyl e Announces
Historic Settlenments Wth Vitam n Conpanies; Six Mnufacturers
Agree to Pay Mdre Than $335 MIlion (Cct. 10, 2000), available
at www. doj .state.w . us. In the "vitamn cases,"” Wsconsin |ed
23 states alleging that the six conpanies nmet in secret in
| ocations "around the world" to fix vitamn prices, harmng
i ndi rect purchasers. Id. The states alleged violations of
"state and federal law." 1d. The six conpanies involved are
giants in international commerce, including BASF of Gernmany and
Ei sai Conpany of Japan. Id. Three of the conpanies were
European and three were Japanese. Id. None was based in the
United States, | et al one Wsconsin.

We recognize that the Departnent's conduct cannot, sua
sponte, legitimze the wunderlying statute. However, it 1is
per suasi ve evidence that in practice, comercial parties tacitly
agree that Wsconsin's |law my apply to interstate—even
i nternati onal —eommer ce.
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requiring a new interpretation of the statute. Thi s evidence
supports four significant principles.
165 a. Chapter 133 was repealed and recreated, not

sinply anended. In her testinony, Representative Mints stated:

Wsconsin's current anti-trust laws rest on a
foundati on begun over eighty years ago and are overdue
for a conprehensive revision.

Because the |aws concerning anti-trust have been
enacted in [ ] pieceneal fashion, <conflicts have
arisen in the interpretation and wrding of the
various sections.

AB 831 not only clarifies the scope and intent of
Wsconsin's anti-trust |laws, but also insures that the
State's statutes are brought into line with federal
st at ut es.

AB 831 . . . broadens critical sections of the
statutes [citing sections including section 133.03].

In concl usion, AB 831 wll elimnate many
anbiguities in t he pr esent st at ut es. Mor e
i mportantly, it wll i mprove conpatibility wth

federal anti-trust |aw, enhance state enforcenent and
insist on the preservation of a conpetitive climte in
W sconsi n.

Testinony of Mary Lou Miunts dated October 8, 1979 (located in
Legi sl ative Council files, Madison, Wsconsin) (enphasis added).
66 In an Cctober 5, 1979, nmenorandum to Representative

MIller, a senior staff attorney for the Legislative Council,

Russ Whitesel, wote: "This Bill is a conplete revision of the
state anti-trust and nonopoly law, Ch. 133 . ! W sconsi n
Legislative Council Staff Menorandum to Representative M dge

MIler from Russ Witesel, Senior Staff Attorney dated October
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5 1979 (located in Wsconsin Legislative Council files,
Madi son, W sconsin). In testinmony on COctober 8, 1979, a
representative of Wsconsin Mnufacturers and Commerce, Fred W
Shaffer, said "AB 831 does far nore than revise existing
Wsconsin law. It changes it significantly." Testinony of Fred
W Shaffer dated October 8, 1979 (located in Legislative Counci
files, Madison, Wsconsin).

167 These statenents contradict Mcrosoft's interpretation

of the 1980 action and docunent a conprehensive revision of the

| aw.

168 b. The legislature created a very broad statenent of
| egislative intent in a new section 133.01. Thi s declaration
said in part: "It is the intent of the legislature that this

chapter be interpreted in a manner which gives the nost |ibera
construction to achieve the aimof conpetition.”

169 Wsconsin's Little Sherman Act did not have a
declaration of intent in 1914 when this court decided the Pulp

Wod case. Moreover, section 133.01 [now 8§ 133.03] was not

covered by any legislative declaration of intent until revision
of the whole chapter in 1980. A previous statenent of intent
applied to only "ss. 133.17 [through] 133.185." Thus, the 1980
| egi sl ation not only added t he phr ase " nost I i beral
construction,” but also applied the legislative declaration to
§ 133.03 for the first tine.

70 This court has often used |egislative declarations as

a valuable aid to our analysis. See, e.g., LeMere v. LeMere

2003 W 67, 115, 262 Ws. 2d 426, 663 N.W2d 789; Wod v. Cty
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of Madison, 2003 W 24, 918, 260 Ws. 2d 71, 659 N W2d 31,

Ccasio v. Froedtert Memi| Lutheran Hosp., 2002 W 89, 114, 254

Ws. 2d 367, 646 N. W2d 381.

171 c. The Legislature deleted references to "in this
state" in the Little Sherman Act portion of the chapter.
Considering that Assenbly Bill 831 canme out of the Departnent of
Justice and the elimnation of the phrase "in this state"
furthered the Departnent's views, a reasonable inference may be
drawn that the elimnation has significance. M crosoft directs

our attention to Energency One, Inc. v. Witerous Co., 23 F.

Supp. 2d 959, 963-64 (1998), in which a federal district court
faced with the sanme question dism ssed the repeated del etion of
"in this state" as insignificant. We di sagree. It is true
enough that we have no docunent addressing the issue directly.
Nonet hel ess, in interpreting the statute in context, we believe
the deletion carries sonme weight.

172 d. If we discount the prevailing atnosphere of 1893
in an interpretation of Ws. Stat. § 133.03, we are left with an

exceptionally broad statute that uses such phrases as "Every

contract . . . or conspiracy," "Every person," "any contract,"
"any conbination,” and "Every person who . . . attenpts to
nmonopol i ze. " The text itself does not permt a limting

construction.

173 Finally, we address the principle of statutory
interpretation stated in Zimernman that "once a construction has
been given to a statute, the construction becones part of the
statute; and it is within the province of the |egislature alone
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to change the law " Zimerman, 38 Ws. 2d at 633. In the

Allied Chemcal and M I waukee Braves cases, this court gave a

focused construction to the statute. W think it is far nore
likely that in 1980 the legislature acquiesced in or

strengthened the interpretation of Allied Chemcal than that it

revised the statute with the intent of undoing that deci sion.

174 In short, we conclude that Chapter 133, particularly
8§ 133.03, applies to interstate comerce, at least in sone
ci rcunst ances. Consistent wth this holding, we wthdraw the

| anguage from Conl ey Publishing that "the scope of Chapter 133

is limted to intrastate transactions.” See Conley Publ'g, 265

Ws. 2d 128, 916.
175 The United States District Court in MI|waukee reached

the same conclusion in the Energency One case. The court

extensively analyzed the history and purpose of Chapter 133, and
determined that it applies to interstate commerce under sone
ci rcunst ances. 23 F. Supp. 2d at 966-67. Like this court, the

Emergency One court was persuaded by the legislative history of

the 1980 revision, particularly the portion |egislatively

repealing Illinois Brick, as well as our holdings in Alied

Chem cal and M| waukee Braves. Energency One, 23 F. Supp. 2d at

966- 67.

176 In 1997 the Seventh Circuit considered an antitrust
case involving an Al abama statute in which the defendants,
manuf acturers and wholesalers of prescription drugs, made
simlar arguments to those Mcrosoft nmakes in this case. 1In re

Brand Nane Prescription Drugs Antitrust Litigation, 123 F.3d
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599, 612 (7th Cr. 1997). The defendants cited several cases
seem ngly showing that "Alabama's antitrust statute is indeed

l[imted to intrastate conmerce."” ld. (citing Georgia Fruit

Exchange v. Turnipseed, 62 So. 542, 546 (Ala. 1913) ("There

being thus both a state and national |aw prohibiting unlaw ul
conbinations in restraint of trade—the one law relating to
intrastate, the other to interstate, comerce . . . ")).?%

177 The Seventh Crcuit rejected the defendant's argunent.

|t stated:

The cases on which the defendants rely . . . date
from a period in which, interstate commerce being
narrowly defined, and federal power to regulate such
commerce being deened exclusive, a state statute
limted to intrastate conmerce woul d have sone, albeit
a strictly limted, scope and could not have a greater
scope no matter how nmuch the state wanted it to. The
cases thus were not interpreting the statute; they
were interpreting the Constitution as placing upper
and | ower bounds on the reach of the statute, and the
Constitution has since been reinterpreted.

1d. at 612-13.

178 The Seventh Circuit added: "If the statute is limted
today as it once was to comrerce that is not wthin the
regul atory power of Congress under the commerce clause, it is a
dead letter because there are virtually no sales, in Al abama or
anywhere else in the United States, that are intrastate in that

sense." 1d. at 613. W agree.

15 The Al abama court's statement is remarkably similar to

the language in Pulp Wod: "The contract we think involved
interstate comerce, and if so the federal statute is applicable
and the case will be treated on that basis.” Pul p Whod, 157
Ws. at 615.
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179 The Seventh Circuit thus interpreted the Al abama
statute to have evolved in response to changing interpretations
of the federal constitution.'® In Wsconsin, the interpretation
of our statute has changed not only because of evolution in
constitutional theory, but also because the legislature acted to
repeal and recreate Chapter 133 in 1980, with altered | anguage.

180 A nunber of state courts have construed statutes
simlar to Wsconsin's to reach interstate conmerce. See, e.g.,

C. Bennett Building Supplies, Inc. v. Jenn Air Corp., 759 S.W2d

883, 888 (Mb. Ct. App. 1988); State v. Sterling Theatres Co.,

394 P.2d 226, 227 (Wash. 1964).

181 We recognize that our holding inplies that in sone
ci rcunst ances, a nonopolist's conduct is actionable under either
federal law, Wsconsin law, or both. This concern is not unique
to antitrust |law. Concerns about "doubl e jeopardy" prosecutions

date back to the adoption of the Bill of R ghts. U S. Const.,

' W  acknow edge that the Alabama  Supreme  Court
subsequently interpreted the sane statute differently. Abbot t
Laboratories v. Durrett, 746 So. 2d 316, 337 n.5 (Ala. 1999).
The Al abama court conducted an extensive review of the Suprene
Court's commerce clause jurisprudence, as we have. Id. at 330-
32. It reached the sane conclusion we have: that during the
| ate nineteenth century, the theory of "dual sovereignty" or, as
we have terned it, "mutually exclusive spheres” of power, was
predom nant . Id. However, the Alabama court adopted an
originalist construction of the statute, giving great weight to
the Alabama Legislature's intent at the time it enacted the
Al abama statute. Ild. at 337 n.5. Specifically, the Al abama
court relied on the presence of the phrase "within this state"
in the original act. 1d. The case here is different because,
as we have discussed, our legislature repealed and recreated our
antitrust act, expressly deleting all references to "in this
state,” after our decision in Alied Chemcal.
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Amrend. V ("nor shall any person be subject for the sane offence
to be twice put in jeopardy of Ilife or linb"). As a general
rule, a person is not wunconstitutionally subject to double
j eopardy when he is tried successively by different sovereigns

for the sane crine. See United States v. \Wheeler, 435 U. S. 313,

317 (1978). This rule derives from the nore general concept
that the states and the federal governnent are separate
sovereigns, each entitled to enforce its own laws. 1d. at 320.
182 Duplicative prosecution is one thing; duplicative
recovery is another. "[1]t goes without saying that the courts
can and should preclude double recovery by an individual."

EEEOC v. Waffle House, Inc., 534 U S. 279, 297 (2002).

183 In summary, we conclude that Chapter 133 may reach
interstate comerce under sone circunstances.

C. When May Chapter 133 Reach Interstate Comrerce?

184 Having determned that Wsconsin's antitrust |aw may
apply to interstate commerce under sone circunstances, we are
confronted wth the question of what those circunstances are.

185 A civil plaintiff filing an action under Wsconsin's
antitrust act nust allege that (1) actionable conduct, such as
the formation of a conbination or conspiracy, occurred wthin
this state, even if its effects are felt primarily outside
Wsconsin; or (2) the -conduct conplained of "substantially

af fects" the people of Wsconsin and has inpacts in this state,

even if the illegal activity resulting in those inpacts occurred
predom nantly or exclusively outside this state. Allied
Chemcal, 9 Ws. 2d at 295. Operating with |esser standards
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woul d jeopardize the action, wundermne the validity of our
antitrust statute, and create the spectacle of Lilliputian
harassnment in Wsconsin courts. Questions of provincialism
favoritism and undue burden on interstate comrerce should be
determned by resort to contenporary federal commerce clause

jurisprudence. To say nore is beyond the scope of this opinion.

By the Court.—Jhe order of the circuit court is reversed

and the cause i s renmanded.

186 SHIRLEY S. ABRAHAMSON, C.J., and ANN WALSH BRADLEY,

J., did not participate.
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